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Dear Valued Client,

Welcome to McDivitt Law Firm! We are excited to be able to assist you 
in your application for Social Security disability benefits. Thank you for 
choosing our firm to represent you during this process.

The Social Security disability process is very long, and can be very 
confusing.  This reference guide is intended to be a comprehensive overview 
of the entire disability process, from start to finish.  Keep this guide in a safe 
place for reference, as you need it. 

You will also receive a resource packet for information on affordable medical 
care, food assistance programs, cash assistance programs, utility assistance 
programs, etc.

This guide will provide information about:

• The types of disability programs

• A timeline of the disability process

• An overview of the steps involved in the disability process

• Information about appeals 

• Medicaid and Medicare eligibility

• Other useful information for navigating the disability process

If you have additional questions or need another copy of this letter, please 
contact the Case Manager or Attorney on your case.  Thank you for putting 
your trust in us.  We look forward to representing you.

Sincerely,

McDivitt Law Firm
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Introduction

This section will discuss the Social Security disability process.  It can be 
very long and difficult.  Below is an outline of all the different steps of 
the process and estimated time frames for each step. 

The Case Process

The time that it will take varies from case to case; however, on average, 
it typically takes 6-18 months for the initial application and hearing 
process.  

General time frames are:  

• It takes about 2-6 months for an initial application decision (most 
claims will be denied at the initial level).

• It takes about 6-12 months to receive a hearing date after your 
initial denial.

• It takes about 1-2 months to receive a decision from the judge 
after your hearing.

• If you win your claim, it takes 1-2 months to receive your monthly 
payments.

• If you win your claim, it takes about 2-6 months to receive your 
past due benefits.

• If you do not win your claim at the hearing level, it will take about 
12-18 months to appeal your case to the Appeals Council.

The soCial seCuriTy DisabiliTy 

Case ProCess
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• If you do not win your claim at the Appeals Council, and you appeal 
to the District Court, it will take about 12-24 months to finish an 
appeal there.  McDivitt Law Firm can often help you with an appeal to 
the Appeals Council but will refer you to a District Court specialist for 
further appeals. 

The Disability Process Steps:

1. The Initial Application

2. Waiting for the Initial Application Decision

3. Waiting for Your Case to Be Scheduled for a Hearing

4. The Hearing

5. Waiting for the Decision After the Hearing

6. If necessary, Appeal to the Appeals Council

7. If necessary, Appeal to the District Court
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The Steps in Detail

1. The Initial Application 

If you have not yet applied for disability benefits, your Case Manager 
will verify that you are eligible.  If you are eligible, your Case Manager 
will assist you in filling out the initial application.  Then, your Case 
Manager will submit the initial application to your local Social Security 
Office.  Once Social Security verifies that you meet the minimum claim 
requirements, your claim will be sent to the Disability Determination 
Service (DDS).  DDS is a Colorado agency that helps the federal Social 
Security Administration (SSA) make the initial determination of whether 
or not you meet SSA’s definition of disabled.

Submitting the initial application takes only as long as it takes for 
you to fill out the initial application.

2. Waiting for the Initial Application Decision

Over two-thirds of all cases will be denied at the initial application level.  
At this level, DDS will review your case, order your medical records, and 
usually have a doctor review your medical evidence in order to provide an 
opinion about your physical or mental abilities.  

DDS may also arrange for a doctor or psychologist to examine you.  If 
you refuse or fail to attend such an appointment, you may be denied 
disability benefits.  

You will also be sent forms to fill out during this process.  If you do not 
fill out the forms in a timely manner, you may be denied disability 
benefits.  

The initial application process usually takes 2-6 months. 
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3. Waiting for Your Case to be Scheduled for a Hearing

If you are denied at the initial application process, then your Case 
Manager will file a request for a hearing.  The request for hearing must 
be received within 60 days of the initial denial.  You may need to sign 
this request, so it is very important that you stay in contact with our 
firm.  

Once you have requested a hearing with a judge, your case will be 
transferred from DDS to the hearing office where the Social Security 
judges work.

Things That Will Happen 

While You Wait for Your Hearing

During this phase of the case, your Case Manager will be working with 
you to make sure your case is ready for hearing.  They will: 

• Assist you with filling out forms and provide you with forms that 
will help with your case.

• Confirm whether SSA has your complete medical file for the 
appropriate period, and tell you about any additional records SSA 
needs.  We may ask you to get additional medical records to help 
your case.

• Keep in touch with you regarding any new medical treatment or 
medications.

• Encourage you to start medical treatment as soon as possible if you 
are not treating.

• Provide financial and medical resource information to you if you 
have limited resources.

• Answer your questions.
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An Attorney will be assigned to review each case at this level.  During 
this review, your Attorney will read your medical records to determine 
what needs to be done on your case to properly prepare it for hearing.  If 
your Attorney has questions for you about your case, or suggestions on 
things that can be done on your case to better prepare it for the hearing, 
you Attorney will call you to discuss your case.  

Occasionally, SSA may contact our firm to offer you an award of 
disability without having to go to a hearing.  This is very rare.  However, 
if an offer is made, your Attorney will call you to discuss the offer, 
explain your options related to the offer, and help you make a decision 
about whether to accept or reject the offer. 

During this long wait for a hearing, it is very important that you:

• Go to the doctor on a regular basis for your disabling conditions, 
both physical or mental.

• Tell your doctors about all your disabling conditions and symptoms 
at every visit.

• Avoid exaggerating symptoms to any of your medical providers 
during your visits.

• Follow your doctor’s advice, get the tests or treatments they 
recommend, and take your medications as prescribed.

• Keep in contact with McDivitt Law Firm.

• Report any work you do to your Case Manager and send us your 
pay stubs.

• Notify your Case Manager if your address or phone number 
changes.

• Write down the dates of your doctor visits to help your Case 
Manager make sure SSA has all your records.
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• Keep a daily or weekly log of your impairments, to record things 
such as:  your daily pain levels, difficulties you have in performing 
daily life activities, headache frequency and duration, etc.

• Abstain from illegal drugs, alcohol, and cigarette smoking if they 
cause or make your disabling conditions worse. 

Speeding Up Your Wait Time for a Hearing

In a few circumstances, we may be able to speed up your wait time for 
a hearing.  To get an earlier hearing, you must qualify for an expedited 
hearing.  You may qualify for an expedited hearing if you:

• Served in the military after September 11, 2001.

• You have a terminal illness (your doctor must tell you the condition 
is terminal).  We will need documentation of this in your medical 
records. 

• You have a very severe or advanced medical condition, such as 
AIDS, Lou Gehrig’s disease, or certain types of cancer.  

• You are in “dire need”.  This means that you are about to be evicted 
from your residence or your home is in foreclosure, and you have 
nowhere else to go.  Or, your utilities may be unpaid and you have 
received shut off notices.  Or, you may not be able to afford a life 
saving medication or treatment despite efforts to obtain financial 
assistance for your medical treatment.  We will need evidence to 
prove this, such as eviction notices, utility shut off notices, etc. 

If you think you meet any of these requirements, notify your Case 
Manager.  They will let you know if you potentially qualify for one of these 
and, if so, what evidence we need to give to Social Security. 

The wait for a hearing process usually takes 6-12 months.
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4. The Hearing Level

At this stage, your case has been assigned for a hearing.  You usually 
receive notice of your hearing date between 20 days and 3 months   
prior to the scheduled hearing. 

Your case will now be assigned to one specific disability Attorney that 
is available the date of the hearing.  A hearing preparation meeting will 
be scheduled about one month before the hearing for you and your 
Attorney.  That meeting will usually occur in person, sometimes by 
phone. 

Before the meeting, your Attorney will do an in-depth review of all your 
medical records.

The Hearing Prep Meeting

At your hearing prep meeting, your Attorney will discuss what you 
should expect at the hearing, help to explain your medical conditions,   
go over questions you should expect at the hearing, answer any 
questions you may have, and highlight any strengths and weakness      
in your case. 
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The day of your hearing, your Attorney will meet you at the hearing 
office 15-30 minutes before your scheduled hearing.  

The hearing is a closed, non-public event.  The only people present in 

the room will be:

• You 

• Your Attorney

• Any observers or additional witnesses you bring to the hearing

• The Administrative Law Judge

• A Vocational Expert

• A Medical Expert

• The Hearing Monitor

 

The People Who Will be Attending Your Hearing

The Administrative Law Judge: The Judge will ask you questions 
during the hearing, listen to your testimony, and question the experts 
at your hearing.  The Judge will decide whether or not the evidence 
proves you are disabled.

The Vocational Expert: This person is an expert in jobs, what physi-
cal and mental abilities it takes to perform a job, how many days you 
can be absent from a job before you would get fired, etc.  This person is 
paid a fee for their services by Social Security, but they are not an em-
ployee of Social Security.  Instead, they are supposed to provide an im-
partial, non-biased opinion about job availability in the economy.  The 
judge may ask for their expert opinion about jobs because the judge 
is not an expert on jobs, but still has to decide whether the evidence 
proves that you cannot work any job.
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The People Who Will be Attending Your Hearing (cont.)

The Medical Expert: This person is a doctor, who is an expert in 
a special medical field. The doctor is paid a fee for their services by 
Social Security, but they are not an employee of Social Security.  
Instead, they are supposed to provide an impartial, non-biased 
opinion about your medical conditions.  The Judge will ask for their 
expert opinion on your medical conditions.  You will likely have never 
met or been treated by this doctor, but he/she will have reviewed 
your medical records prior to the hearing. 

The Hearing Monitor: This person will be recording your hearing.  
They will also take notes on a computer during the hearing.

Observers: You can usually bring at least one person, a friend or 
family member, to attend your hearing with you for moral support.  
The person you bring must be over the age of 18.  Do not bring your 
children with you to the hearing.  

Additional Witnesses: The Judge wants to hear your story.  The 
best person to tell your story is YOU!  So, most judges do not like 
additional people to testify at the hearing.  However, if you have 
issues with your speech, language barriers, memory problems, or 
other similar difficulties that will affect your ability to testify, your 
Attorney may recommend having another person testify at your 
hearing. 



13

The Hearing

Your hearing will take place in a small, conference style room.  This is 
an informal hearing, meaning you can dress casually and do not need to 
stand when speaking to the Judge.  You and your Attorney will sit at a 
table with microphones and a computer.  The Judge will usually wear a 
robe and will be sitting at a taller desk facing you and your Attorney. 

The hearing will usually start with the Judge explaining the procedural 
history of your case, such as when you applied for disability benefits, 
under what program you applied for benefits, etc.  

There may or may not be a Medical Expert who testifies at your hearing.  
They usually testify by phone and are not physically present in the 
hearing room.  If the Judge has requested a Medical Expert to testify, 
this person will usually give an opinion about whether or not you meet 
certain criteria for disability, what your diagnosed medical conditions are 
based on your medical records, and what they think your physical and/
or mental abilities are based on your medical records. 

The Judge will then usually ask you some questions.  Next, your 
Attorney will ask you some questions.  Every judge is different.  Some 
judges ask a lot of questions and some judges ask only a few questions.  
The amount of questions your Attorney asks you will depend on how 
many questions you receive from the Judge.  The reason the Judge and 
your Attorney will ask you questions is simply to hear your story about 
why you think you are disabled.  Prior to the hearing, the Judge will have 
reviewed your medical records, but those do not always tell a complete 
story.  That is why you need a hearing, so the Judge can hear the full 
story of your disability directly from you. 
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The most important role you have at the hearing is to tell the truth 
and to not exaggerate.  The Judge is going to listen to your story and 
will decide whether or not your story is believable and matches your 
medical records.  If you lie to the Judge about something unrelated to 
your disability claim, such as drinking too much one night, the Judge 
may decide you are not a truth teller.  If the Judge believes you are not 
telling the truth generally, he/she might not believe you even when you 
are telling the truth.  

After the questioning, the Judge will ask the Vocational Expert to classify 
all the past jobs you have done in the past fifteen years.  Then, the 
Judge and your Attorney will pose questions to the Vocational Expert, 
called “hypotheticals” to test out different scenarios.  The hypotheticals 
are about an imaginary person, with your same education, age, and 
experience, and whether such a person could work if they had certain 
types of physical or mental limitations.  So, even though it may seem the 
Vocational Expert is saying that you can or cannot work certain types of 
jobs, in reality this expert is not talking about you at all, and is simply 
giving example jobs based on the hypothetical scenario from the Judge or 
your Attorney. 

Judges rarely award clients at the hearing, but it does happen.  Usually, 
at the conclusion of the hearing, the Judge will thank you for attending 
the hearing and then will send you a written decision in the mail.  

After the Hearing

After the hearing, your Attorney will advise you on the usual wait time 
for a decision and what will occur when the decision arrives.  Your 
Attorney will explain any issues that arose during the hearing and how 
they may or may not impact the case.  If you were awarded during the 
hearing, your Attorney will advise you on the next steps in the process 
such as payment, back pay, Medicaid, Medicare, and continuing reviews.

It usually takes 1-2 months to receive the decision after your 
hearing. 
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5. Waiting for the Decision After the Hearing

It will usually take about 1-2 months to receive a decision in your 
case after the hearing.  A copy will be mailed to you and a copy will be 
mailed to McDivitt Law Firm.  Your Attorney will call you as soon as a 
decision arrives.  If you receive the decision first, call your Attorney.

If you were denied benefits, your Attorney will explain the next options 
in the process, discuss the appeals process, and advise you whether 
McDivitt Law Firm will be appealing your case to the Appeals Council.  

If you are awarded disability benefits, your Attorney will discuss 
with you the next steps in obtaining those benefits, as well as other 
important information.  If you are awarded benefits, it usually takes 
about 1 month to get your first monthly check and between 2-6 
months to get your back pay. 
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Types of Disability Awards

Fully Favorable 

This means that the Judge found you disabled and found that 
you were disabled by the date you had claimed to be disabled.

Partially Favorable

This means that the Judge found you disabled, but did not 
agree you were disabled by the date you claimed to be disabled.  
Instead, the Judge found you disabled at a later date.  This might 
reduce your back pay.  Your Attorney will advise you of your 
option to appeal this partial award, as well as the pros and cons 
of appealing.

Unfavorable

This means that the Judge found that you were not disabled from 
the date you were claiming until the day he/she wrote the deci-
sion.  In the decision, the Judge will explain the reasons he/she 
thinks the evidence does not support your claim for disability.
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6. Appeal to the Appeals Council

If you are denied at the hearing level, you have 3 options:

1) Do nothing

2) Start over and file a new claim

3) Appeal your denial to the Appeals Council

It is very important to understand that if you do not appeal your case, 
then the Judge’s decision that you are “not disabled” will be final.  This 
means that if you ever choose to file a new claim for disability benefits, 
you will have a decision against you that the Judge in your new case may 
consider.  Additionally, your back pay in your new case will be limited to 
the day after the Judge wrote the unfavorable decision in your old 
case.  These things will also occur even if you do appeal your case, but if 
you are unsuccessful on appeal.

The Appeals Council appeal process takes between 12-18 months on 
average.  Additionally, there is a lower chance of success at the Appeals 
Council.  For these reasons, McDivitt Law Firm does not appeal every case 
that is denied to the Appeals Council.  Your Attorney will review your case 
and decide whether our firm will be appealing your case.

If McDivitt Law Firm decides to appeal your denial to the Appeals Council 
(AC), then we will mail you the form requesting an appeal.  You should 
sign this form and return to McDivitt Law immediately.  To preserve your 
right to appeal, the form must be sent to the AC within 60 days of the 
unfavorable decision. 

If McDivitt Law Firm decides not to appeal, you still have a right to 
appeal your own case.  You can easily appeal without an attorney, or you 
can find a new attorney to assist you in your appeal.  To appeal your case, 
all you need to do is sign and return the appeal form within 60 days of 
your denial.  We will mail you this form with instructions on where to 
send the form.  We will also send a list of attorney referrals.  
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During your appeal, all you need to do is keep treating and send updated 
medical records every few months to the AC. 

This stage of the disability process is much different than the hearing 
process.  During the AC appeal, you will only receive one thing from 
the AC during the entire year or more you wait for a decision on your 
appeal.  The AC will not send you any information on your case until a 
decision is made.  There will be no forms to fill out.  The only document 
you will receive from the AC is called the “25 day letter”.  This tells you 
that the appeal request has been received and that the AC will not review 
the case for at least 25 days.  In reality, the AC will likely not review the 
case for 12-18 months.

During the AC appeal process, we will not be contacting you as often 
because the only thing we need for this stage is updated medical records.  
We will contact you every 3-4 months to get updated information on 
your medical providers.  Do not think we have forgotten about you!  
Unfortunately, there is just not much happening with your case and 
we are simply waiting for a decision from the AC.  Our firm will keep 
your case updated with the AC and may send a legal written argument 
explaining the mistakes the Judge made in your unfavorable decision. 

The AC can remand or reverse your case based on new evidence.  
This means it is very important to treat while you are waiting for a 
decision from the Appeals Council.  Additionally, if there are tests (such 
as an updated MRI) or other treatment that you did not have prior to 
the hearing, your Attorney may recommend you follow-up with this 
treatment to increase your chances of winning your appeal at the AC.

Eventually, the AC will send a decision in your case.  They will decide 
your case in one of three ways: 

1) Decline to disturb the Judge’s unfavorable decision (meaning 
your appeal has been denied); 
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2) Remand the case to the same judge with specific instructions 
on errors the Judge must remedy or new evidence the Judge must 
review (meaning your appeal was awarded but you must go back 
to another hearing with the same judge who will re-evaluate your 
case); or

3) Reverse the unfavorable decision (this means that the AC will 
just award you disability benefits and you will not have to go to a 
new hearing, but this is very rare).

If your case is remanded to the Judge, then it will be sent back to the 
ODAR office to be scheduled for a new hearing with the same Judge 
that decided your first case.  It will take 1-6 months on average to be 
scheduled for a remand hearing.  At your new hearing, the Judge may 
award your claim or may deny your claim again.  

If you are denied a second time, you can re-appeal to the AC.  If you win 
at the AC a second time, you are entitled to a new judge if your case 
requires a third hearing.

7.  District Court Appeal

If you are denied at the Appeals Council level, you have 3 options:

4) Do nothing

5) Start over and file a new claim

6) Appeal your denial to the federal District Court

If the AC denies your appeal, then a McDivitt Law Firm disability 
attorney will review your case to see whether there are sufficient errors 
of law to justify appealing to the District Court.  Additionally, an attorney 
will decide whether you are eligible to file a new disability claim with 
McDivitt Law Firm.
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Unfortunately, McDivitt Law Firm does not appeal cases to the DC level.  
However, you still have a right to appeal your own case.  Unlike 
appeal to the AC; however, you do need an attorney at this level of 
appeal.  McDivitt Law Firm will provide you with attorney referrals if you 
decide you want to appeal to the DC.  But, you need to appeal your case 
within 60 days of receiving your AC denial.

It is important to know that at the DC level, there is a $350 filing fee 
that the client (you) must pay. You may qualify as an “indigent”, in which 
case the DC may waive this filing fee.  Additionally, the DC will not 
accept any new medical evidence during this phase of the case.  

The DC process can take 12-24 months.

The DC will either: 

1) Decline to disturb the Judge’s unfavorable decision (meaning 
your appeal has been denied); 

2) Remand the case to the same judge with specific instructions 
on errors the Judge must remedy or new evidence the Judge must 
review (meaning your appeal was awarded but you must go back to 
another hearing with the same judge who will reevaluate you case); 
or, 

3) Reverse the unfavorable decision (this means that the DC will 
just award you disability benefits and you will not have to go to a 
new hearing, but this is very rare).
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Introduction

This section will discuss the members of the McDivitt Law Firm Team that will 
assist you with your Social Security disability claim. It will also explain the 
things our firm will do for you to assist you in your case.

The Members of the McDivitt Disability Team

In the McDivitt Disability Team, there are several different types of people who 
will assist you with your case:

MCDiviTT law firM 

soCial seCuriTy DisabiliTy TeaM

Case Managers

These individuals are responsible for the day-to-day operations 
of your disability case. They will oversee your case from start to 
finish. They will order your medical records, discuss your medical 
treatment with you, help you fill out your disability paperwork, 
and do other things to assist you on your case.

Your designated Case Manager is your primary point of contact 
at McDivitt Law Firm during your case. They can answer the 
majority of your questions or they will have an attorney contact 
you to discuss any of your legal questions.

Intake Staff

These individuals screen potential clients to make sure they meet 
the requirements for our Social Security disability cases.
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Attorneys

There are several attorneys in our firm that specialize in Social 
Security disability cases.  Until your case is scheduled for a 
hearing, all of the attorneys in our firm will work on your case 
together.  They review your case to get it ready for the hearing, 
are available to answer any legal questions you may have, and 
they assist the Case Managers throughout the management of 
your case.

Once your case is scheduled for a hearing, one specific 
attorney will be assigned to your case.  We do not know when 
your hearing will be scheduled, so we do not know who will be 
available to take your case to the hearing.  This is why you will 
not have one specific attorney until your hearing is scheduled.  
Before your hearing is scheduled, all the attorneys in the disability 
department will work on your case as a team.

The Attorney assigned to take you to your hearing will do an in-
depth review of your case and will meet with you approximately 
one month before the hearing for a hearing preparation meeting.  
At your hearing preparation meeting, your Attorney will prepare 
you for what to expect at the hearing, show you how to answer 
the Judge’s questions at the hearing, and will ask you to tell your 
disability story in detail.

Your Attorney will also explain the process of collecting your 
benefits if you are awarded, or will help you with the appeals 
process if you are not awarded. 
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Introduction

There are many things that you can do to improve the chances of winning 
your disability claim.  They are discussed below.

Initial Things to Know During the Disability Process

There are several things that can affect your eligibility for disability. 
Additionally, your chances of winning your disability case can decrease or 
increase based on several factors.  Below are several very important things you 
need to be aware of during your disability process:

• We need your help in obtaining your medical records.

• Working at all can affect your eligibility for Social Security disability.  
Please contact us if you go back to work so we can discuss how working 
may impact your case. 

• Collecting unemployment can affect your eligibility for Social Security 
disability.

• You need to be treating for your physical or mental impairments on a 
regular basis.

• You need to follow your doctor’s advice and take your medications as 
prescribed.

• You need to be honest with your doctors and not exaggerate when 
discussing your symptoms with your doctors. 

iMPorTanT Things To Know abouT 

soCial seCuriTy DisabiliTy
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The Definition of Disability

Social Security disability is different than other forms of disability, such as 
long-term disability through an employer or disability from the military.  To 
get Social Security disability benefits, we must prove you are disabled, which 
means that you cannot work any job in the entire economy, locally or 
nationally, on a full-time basis. 

How Do We Prove You Are Disabled?

Medical Records

.The main way we prove you are disabled is through your medical records.  
Social Security requires that you have a “medically determinable 
impairment.”  This means your disability must be medically proven.  This 
means you must be getting medical treatment for your disabling conditions, 
whether physical or mental.  

Even if you are clearly disabled, you will not be awarded any benefits if 
there are no medical records to prove your disability.  So, you MUST 
go to the doctor on a regular basis, even if there is nothing they can do for 
your condition.  The more you go to the doctor, the greater your chances of 
winning your disability claim.

Many of our clients do not have insurance.  According to Social Security, 
this is not a valid reason for not getting medical treatment.  There are many 
medical providers that accept individuals without insurance.  Some providers 
even waive the co-pays if you financially qualify for those programs.  You will 
receive a resource packet of affordable medical providers from our firm.  

If you do not have a primary care physician or are not treating regularly, 
please find a medical provider you like in your area from our list of resources 
and start regular treatment for your conditions as soon as possible.  This 
means it is very important that you go to the doctor on a regular basis 
(ideally once a month or more), and get the necessary treatment for 
your conditions.
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Conservative Treatment

Another thing we must prove to win your disability claim is that your 
condition would exist at a disabling level, even with conservative treatment.  
This means that you must do the basic, conservative treatment recommended 
by your doctor for your condition.  This type of treatment usually includes 
things such as: physical therapy, steroid injections, trying different 
medications, mental health therapy sessions, etc.  If you do not try these 
minimum conservative treatments, Social Security may deny your disability 
claim. 

Another very important part of proving that you have met the “conservative 
treatment” requirement is that you follow your doctor’s orders and 
recommendations.  If you are not taking your medications as prescribed or 
not following up on tests the doctors recommends, Social Security may deny 
your disability claim.  Therefore, it is very important that you:

• Take your medications as prescribed.

• Follow-up on any tests or treatments your doctor recommends.

• Make sure you are following any dietary restrictions or recommendations 
from your doctor.

• Go to your scheduled doctor appointments or make sure you properly call 
and cancel your appointment if you cannot make it on the designated time/
date.  

Creating Good Medical Records

Social Security will review your medical records in-depth to determine if there 
is enough evidence to prove you are no longer able to work.  The main things 
Social Security will look at are your complaints and your doctor’s conclusions 
about your complaints.



26

When reviewing your case, Social Security will consider your “credibility”.  
Credibility is your tendency to be accurate, realistic, consistent, and truthful 
in describing your symptoms and physical or mental limitations.  Failing 
to be truthful -- even about embarrassing things such as substance abuse 
-- will be noted by your doctors and could lead to the denial of your claim.  
Additionally, it is very important to be aware that almost everything you tell 
your doctors, even if it is not related to your treatment, will be recorded in 
your medical records.

Be careful about accidentally exaggerating your pain when rating it on a scale 
of one to ten.  Many people do not realize that the “10” means the worst pain 
possible, not just “really bad.”  If you say your pain is on a 10 level and you 
are not screaming, you are almost certainly exaggerating.

It is important that you always tell your doctors about all your different 
symptoms at every visit.  Many times people go to the doctor for a simple 
cold, but they do not notify their doctor that their back or feet are still in 
pain.  If you do not tell this to your doctors, they will often write down in 
their notes that you are “normal” except for your cold.  So, every time you 
go to a doctor let them know why you are there BUT let them know that 
your other conditions continue to bother you.

Social Security will also review the “objective” evidence of your conditions.  
This is found in your doctor’s notes based on your physical exam or different 
tests the doctors perform.  Make sure to always put your full effort forth in 
any doctor exam and do not exaggerate pain you feel, but do report any pain 
you do feel. 

Getting Your Medical Records

We need to be able to obtain your medical records to prove your disability.  
This means that we need to know where you have treated since the date 
you claim you became disabled.  Your Case Manager will speak with you on 
many occasions during the disability process to find out where you treated in 
the past and where you are currently treating.
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To have the evidence necessary to win your case, we need the names of all 
your medical providers for all of the conditions you are claiming cause 
you to be disabled, both physical and mental conditions.  These records 
include:

• Chiropractor treatments

• Physical Therapy

• Any X-rays, MRI’s, CT’s, Ultrasounds, etc.

• Mental health therapy sessions

• Emergency room visits 

• Any treatment for anything related to your disabling conditions

We do not need:

• Records related to your pregnancies or operations unrelated to your 
disability

• Records for treatment for dental health

• Records for treatment for basic common colds or other common 
things, unless these are part of your disabling conditions

To help us make sure we get all your records, you should keep a log of your 
treatments with your different providers.  This will allow your Case Manager 
to quickly and easily order all your records.

Many times, your Case Manager will ask if you would like to obtain your 
records.  The reason your Case Manager may offer this as an option is to 
save you money.  If we win your case, we will have to charge you for the 
cost of any medical records we ordered during your case.  We do not add 
any administrative fees, but only charge you exactly what the provider made 
us pay.  Providers usually charge attorneys higher fees to obtain medical 
records than what they might charge the patients.

You are entitled under federal and state law to your medical records.  You 
can simply order them from any provider and they are not allowed to 
charge you for them except for a small copy fee.  So, you may want to 
order your own records and provide them to McDivitt Law Firm to save you 
money in the end. 
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Be aware though that “discharge instructions” are NOT medical records.  You 
often receive paperwork from your provider after an appointment or emergency 
room visit.  These are not proper medical records.  You always have to order 
your medical records to obtain them. 

Drugs, Alcohol, and Smoking

Many people wonder why their personal choices about drugs, alcohol, and 
smoking would affect their disability claim.  Unfortunately, if you are doing 
something that is causing your condition or making it worse, Social 
Security may deny your claim for disability.  This is especially true when it 
comes to illegal drugs, alcohol use, and cigarette smoking.

Illegal Drugs

Illegal drugs can cause many physical and mental symptoms that 
can interfere with your medical or mental health treatment.  Social 
Security often does not like to award disability benefits to individuals 
who contribute to their symptoms or undermine their treatment 
with illegal drug use.  If you are using illegal drugs, you should 
quit immediately, or if that becomes too difficult, seek therapy or 
rehabilitation.

It is important to remember that you must not lie to your doctors 
or to McDivitt about using illegal drugs.  The doctors can test your 
blood and do other testing to show if you are doing drugs.  

Smoking Cigarettes

Smoking cigarettes can reduce your ability to heal and can have 
negative impacts on your lungs, skin, and other organs.  Social 
Security may deny people disability benefits that are claiming pain 
issues, but continue to smoke against their doctor’s orders.  If you 
are claiming to be disabled from a lung issue but continue to smoke, 
Social Security will likely deny you are disabled from a lung condition 
if you are smoking.  If you are claiming to be disabled due to a lung 
or breathing related issue, you should consider quitting smoking 
immediately.

Alcohol Use

Alcohol use on an occasional or social basis will not usually 
negatively affect your disability claim.  However, if you are suffering 
from any conditions that are made worse with alcohol use, there 
is no better time to quit immediately and even consider seeking 
therapy or rehabilitation if appropriate.  Heavy alcohol use (more 
than 1-2 drinks a day) is never a good idea while applying for 
disability because it can have many negative impacts on your 
physical or mental health.  You should especially consider not 
drinking at all or very minimally during your disability case if you 
have:

• Mental health issues (alcohol makes these issues worse)

• Diabetes (alcohol is full of sugar and makes this condition 
worse)

• Liver issues

• Kidney issues

It is important to remember that you must not lie to your doctors 
or to McDivitt about using alcohol.  The doctors can test your 
blood and do other testing to show if you are using alcohol, which 
will show you are lying.  Lying about doing these things may 
cause Social Security to deny your claim.
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Be aware though that “discharge instructions” are NOT medical records.  You 
often receive paperwork from your provider after an appointment or emergency 
room visit.  These are not proper medical records.  You always have to order 
your medical records to obtain them. 

Drugs, Alcohol, and Smoking

Many people wonder why their personal choices about drugs, alcohol, and 
smoking would affect their disability claim.  Unfortunately, if you are doing 
something that is causing your condition or making it worse, Social 
Security may deny your claim for disability.  This is especially true when it 
comes to illegal drugs, alcohol use, and cigarette smoking.

Illegal Drugs

Illegal drugs can cause many physical and mental symptoms that 
can interfere with your medical or mental health treatment.  Social 
Security often does not like to award disability benefits to individuals 
who contribute to their symptoms or undermine their treatment 
with illegal drug use.  If you are using illegal drugs, you should 
quit immediately, or if that becomes too difficult, seek therapy or 
rehabilitation.

It is important to remember that you must not lie to your doctors 
or to McDivitt about using illegal drugs.  The doctors can test your 
blood and do other testing to show if you are doing drugs.  

Smoking Cigarettes

Smoking cigarettes can reduce your ability to heal and can have 
negative impacts on your lungs, skin, and other organs.  Social 
Security may deny people disability benefits that are claiming pain 
issues, but continue to smoke against their doctor’s orders.  If you 
are claiming to be disabled from a lung issue but continue to smoke, 
Social Security will likely deny you are disabled from a lung condition 
if you are smoking.  If you are claiming to be disabled due to a lung 
or breathing related issue, you should consider quitting smoking 
immediately.

Alcohol Use

Alcohol use on an occasional or social basis will not usually 
negatively affect your disability claim.  However, if you are suffering 
from any conditions that are made worse with alcohol use, there 
is no better time to quit immediately and even consider seeking 
therapy or rehabilitation if appropriate.  Heavy alcohol use (more 
than 1-2 drinks a day) is never a good idea while applying for 
disability because it can have many negative impacts on your 
physical or mental health.  You should especially consider not 
drinking at all or very minimally during your disability case if you 
have:

• Mental health issues (alcohol makes these issues worse)

• Diabetes (alcohol is full of sugar and makes this condition 
worse)

• Liver issues

• Kidney issues

It is important to remember that you must not lie to your doctors 
or to McDivitt about using alcohol.  The doctors can test your 
blood and do other testing to show if you are using alcohol, which 
will show you are lying.  Lying about doing these things may 
cause Social Security to deny your claim.
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Marijuana Use

Marijuana use is now legal recreationally and for prescription 
related purposes in Colorado.  However, marijuana is still illegal 
under federal law.  Social Security disability is a federal benefit 
program.  

Any marijuana use may have a negative impact on your disability 
claim, depending on the viewpoint of the Judge or Social Security 
employee reviewing your case.  

If you decide to use marijuana, make sure you get a medical 
prescription for it from a doctor.  We recommend avoiding 
marijuana use, unless one of your treating doctors recommends 
that you use it.  The individual who writes prescriptions at a 
marijuana dispensary is not your treating doctor.

It is also important to be aware that marijuana use will usually 
violate any pain management contract you have signed with your 
doctor.  You can violate a pain management contract by: using 
marijuana, getting additional prescriptions from other doctors 
for pain medications, or using pain medications that were not 
prescribed by your doctor.  If you violate your pain management 
contract, the doctor will no longer prescribe pain medications and 
you will have to find a new doctor to prescribe these medications.  

It is important to remember that you must not lie to your 
doctors or to McDivitt about using marijuana.  The doctors 
can test your blood and do other testing to show if you are doing 
marijuana, which will show you are lying.  Lying about doing 
these things may cause Social Security to deny you claim.
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What if I Need to Work to Support My Family?

Many times people applying for disability find that while waiting for over 
a year for their hearing, they need some type of income to support their 
family.  If you are in this situation, you may be considering going back to 
work or you may already be working. 

It is very important to remember that being disabled under the Social 
Security rules means that you cannot work any job in the entire 
economy, locally or nationally, on a full-time basis. 

If you can work a full-time job, even if it is hard or even if you are in pain, 
then you do not qualify for Social Security disability benefits. 

Some people work only part-time while applying for disability benefits.  
You may still qualify for disability benefits if you work part-time, although 
it can make it much more difficult to win your disability claim.  If you do 
work part-time, McDivitt Law Firm recommends working no more than 
25 hours a week.  Once you get over 25 hours a week, it is very hard to 
convince Social Security that you cannot work the few extra hours a week 
for a full-time job.

Additionally, there is a certain maximum dollar amount you can earn 
each month if you work part-time.  This is called “Substantial Gainful 
Activity” or SGA.  If you earn over this dollar amount for more than three 
months, you will no longer legally qualify for disability.  There are a few 
exceptions to this rule, but they can be very hard to meet. 

As of 2014, this dollar amount is $1,070.00 a month, in gross income. 
Gross income is your total pay, including commissions, overtime, bonuses, 
or other income before any deductions are made.

If you are working at all, it is very important that you immediately notify 
your Case Manager.  Additionally, you need to send us your pay stubs.  
One of our Attorneys will review your pay stubs to determine if the hours 
you are working or the amount of money you are making will make it so 
that you are no longer eligible for disability benefits or how it may impact 
your claim. 
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The Social Security disability process can be very long and there are no 
guarantees you will win your claim.  If you think you can work full-time, 
we always recommend going back to work because then you will have 
guaranteed income.  Additionally, if you try to work for three months or 
less, but realize that you cannot physically or mentally do full-time work 
and quit your job, you will not lose your eligibility for disability benefits.  
This is true even if you go over the SGA dollar amount.  Social Security 
calls this an “Unsuccessful Work Attempt.”

Above all, if you are working or go back to work at any time during the 
disability process, you need to contact your Case Manager immediately. 

Unemployment Benefits

Many individuals qualify for unemployment benefits after they stop 
working.  However, when you collect unemployment benefits, you have to 
“certify” (meaning pledge you are telling the truth) that you are able to 
work a job.  If you are trying to get disability benefits for the same time 
period that you are collecting or collected unemployment benefits, you are 
telling one government benefit program that you are able to work, but 
telling another government benefit program that you are unable to work. 

Because you are saying you can work under one program, but that you 
cannot work under another program, sometimes Social Security may 
use this as evidence that you are not disabled.  If you need to collect 
these benefits as a way to survive, you need to do what is right for you and 
your family.  However, be aware that collecting unemployment benefits 
at the same time you are claiming you are disabled can decrease your 
chances of winning OR can cause you to lose some or all of your back 
due benefits while you were collecting unemployment. 
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Staying in Touch with McDivitt Law Firm

We promise to return your phone calls and e-mails promptly.  We are here 
to assist you during the disability process.  We will often call you or send 
you necessary forms for your disability application.

It is very important that you stay in touch with our firm.  You do not 
need to call your Case Manager or Attorney every time you experience 
symptoms of your conditions or go to the doctor.  But, we will need to 
speak with you to gather information about medical records, assist you in 
filling out forms, and to prepare you for your hearing.  To be able to assist 
you in the disability process, we need you to:

• Notify your Case Manager immediately if you change your phone 
number or address.

• Return our phone calls in a timely manner. 

• Call us immediately if you receive a “please call letter” because we have 
been trying to get in touch with you for some time.

• Fill out the forms required by Social Security in a timely manner.

• Fill out medical record release forms we send you as soon as possible, 
so we can order your medical records.

If you do these things, we will be able to better serve you in your disability 
process.  Please be aware that if we cannot get in touch with you for a 
long time, we may have to withdraw as your attorney representatives and 
will no longer be able to represent you in your disability claim. 
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What Are the Types of Disability Programs?

There are two primary programs under Social Security for disability:

1) Social Security Disability Insurance (SSDI or Title 2)

2) Supplemental Security Income (SSI or Title 16)

Under both programs, you have to prove you are disabled.  The major 
difference between these programs is where the actual money for the benefits 
comes from.

What is Social Security Disability Insurance (SSDI or Title 2)?

This is a program based on your own earnings.  When you work 
and you pay social security taxes, that money goes into your social 
security retirement fund.  When you apply for SSDI, you are ask-
ing for your retirement benefits now, and not when you are eligible 
for Social Security retirement in your sixties.

To be eligible for benefits under this program, you have to prove 
you are disabled by your “Date Last Insured” or DLI.  If your DLI 
is in the past, and you only applied for SSDI benefits, this means 
that even if a judge thinks you are currently disabled, you will 
not win your claim unless you can prove you were disabled by 
some date before your DLI.

Your DLI is calculated based on the amount of taxes you paid to 
Social Security when you were working and when you stopped 
working.  If you cannot prove your disability prior to your DLI, you 
must earn additional social security credits to obtain a new DLI to 
be eligible for SSDI benefits.  

What is Supplemental Security Income (SSI or Title 16)?

This is a program funded by welfare.  To be eligible for this 
program, you either have to not be entitled to very much income 
for your SSDI or not entitled to SSDI at all.

Additionally, to be eligible for this program, you cannot have too 
much income from other sources coming in (such as a spouse’s 
income or benefits from the military) AND you can only have a 
limited number of assets.

Social Security will review your income and assets to determine 
whether you qualify for this program and, if so, for how much. 
Social Security may ask you to come in for an appointment to 
review your financial documents if you are found to be disabled.
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What Are the Types of Disability Programs?

There are two primary programs under Social Security for disability:

1) Social Security Disability Insurance (SSDI or Title 2)

2) Supplemental Security Income (SSI or Title 16)

Under both programs, you have to prove you are disabled.  The major 
difference between these programs is where the actual money for the benefits 
comes from.

What is Social Security Disability Insurance (SSDI or Title 2)?

This is a program based on your own earnings.  When you work 
and you pay social security taxes, that money goes into your social 
security retirement fund.  When you apply for SSDI, you are ask-
ing for your retirement benefits now, and not when you are eligible 
for Social Security retirement in your sixties.

To be eligible for benefits under this program, you have to prove 
you are disabled by your “Date Last Insured” or DLI.  If your DLI 
is in the past, and you only applied for SSDI benefits, this means 
that even if a judge thinks you are currently disabled, you will 
not win your claim unless you can prove you were disabled by 
some date before your DLI.

Your DLI is calculated based on the amount of taxes you paid to 
Social Security when you were working and when you stopped 
working.  If you cannot prove your disability prior to your DLI, you 
must earn additional social security credits to obtain a new DLI to 
be eligible for SSDI benefits.  

What is Supplemental Security Income (SSI or Title 16)?

This is a program funded by welfare.  To be eligible for this 
program, you either have to not be entitled to very much income 
for your SSDI or not entitled to SSDI at all.

Additionally, to be eligible for this program, you cannot have too 
much income from other sources coming in (such as a spouse’s 
income or benefits from the military) AND you can only have a 
limited number of assets.

Social Security will review your income and assets to determine 
whether you qualify for this program and, if so, for how much. 
Social Security may ask you to come in for an appointment to 
review your financial documents if you are found to be disabled.

What if I Need to Ask Social Security a Question About 
My Case?

At the end of this guide, all of the main Colorado Social Security field 
offices are listed for you convenience.  When you have questions about your 
payments, such as how much you are entitled to, when your checks will be 
issued, etc., you should call your local Social Security office directly.  McDivitt 
may not be able to answer all of these questions.  If you cannot get through to 
a Social Security office, they cannot answer your question, or if they are not 
properly explaining something, call McDivitt at that time and we can assist 
you with your problem.
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How Do I Pay McDivitt Law Firm?

Social Security will pay our fee directly from your back pay.  This 
means that the back pay checks you receive will be your money, 
because we will have already been paid.  In very rare cases, there is a 
technical error with the system which can hold up our payment.  In 
that case, this may require we get paid our fee in a different manner.

Social Security will pay McDivitt 25% of your entire back pay, up to a 
maximum of $6,000.  So, no matter how much your back pay check 
will be, the very most McDivitt will receive is $6,000.

o Exception: If we appealed your case and you won your claim 
on appeal, there is no longer a $6,000 maximum fee cap 
and we earn 25% of the back pay. 

The only other thing you will owe to McDivitt is the cost of any 
medical records we ordered for your case.  We will only charge you 
exactly what the provider made us pay directly.  Remember that the 
bill will not exceed $500 unless you agreed to go over that amount 
earlier in your case.  However, we will not send this bill out until after 
your back pay check has been issued, so that you will not be stressed 
out with a bill you cannot yet afford.

How Much Will I Get For My Monthly Benefits?

Only Social Security can tell you the exact number you will receive 
for your monthly benefits.  They do not give McDivitt Law Firm that 
information.  You can also use one of Social Security’s online benefit 
calculators to determine your monthly benefits, but sometimes these 
are not available while your claim is pending. 

Available at: http://www.ssa.gov/planners/benefitcalculators.htm 
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How Much Back Pay Do I Get?

Your amount of back pay is based on when the Judge found you disabled 
and when you filed your case.  Generally, you will get back pay starting from 
the date you were found disabled, unless it was before the date you filed 
your claim. 

If you received a worker’s compensation settlement or have outstanding 
child support bills, Social Security may reduce your back paid disability 
benefits to offset these things.

Supplemental Security Income (SSI or Title 16)

For SSI, you can get back pay only from the date you filed your 
claim.

There is not a five month waiting period for SSI.

Social Security Disability Insurance (SSDI or Title 2)

For SSDI, you can get up to one year maximum back pay from 
the date you filed your claim.

There is a five month waiting period for SSDI.  This means that 
Social Security will automatically subtract five full months off 
your back pay.  However, if you were found disabled more than 
one year and five full months before the date you filed your claim, 
you will receive the full year of back pay.
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Do I Qualify for Medicare or Medicaid?

Medicare

If you win your claim and qualified for SSDI, you will also 
automatically qualify for Medicare.

Medicare is a federal government funded insurance program, 
which is usually only available once you reach the retirement age.  
It has lots of savings, provider options, medication plans, etc.

There is a two-year waiting period for Medicare eligibility.  This 
waiting period starts from the date you were found disabled.  
So, if you were found disabled two years ago or earlier, you are 
now eligible for Medicare. 

Apply for Medicare as soon as you are eligible, unless you have 
private insurance and want to continue to use that.

You can apply for Medicare online at:
 https://secure.ssa.gov/iCLM/rib 

If you do not wish to apply online you can make an appointment 
by calling Social Security at 1-800-772-1213 (TTY 1-800-325-
0778), between 7 a.m. and 7 p.m., Monday through Friday.

Medicaid

Colorado Medicaid is public health insurance for low-income 
families, children, pregnant women, persons who are blind 
or persons with disabilities and the elderly, who are Colorado 
residents. 

If you qualify for even $1 of SSI benefits, or if you make less 
than $15,000 a year and reside in Colorado, you also qualify 
for Medicaid.  If you are already on Medicaid and you win your 
disability claim, you will automatically stay on Medicaid.

If you win your claim and qualify for Medicare, you should still 
apply for Medicaid if you qualify because there are many savings 
programs and co-pay reduction or exemption programs under 
Medicaid that you can use with your Medicare insurance.

To apply for Medicaid, fill out the application and apply for the 
Medical Assistance Programs for Adults and Individuals with 
Disabilities.  You can print the application form on-line at: 

http://www.colorado.gov/cs/Satellite/HCPF/
HCPF/1251567068887  

You can obtain a hard copy of the application and submit the 
application at a Medicaid office.  The list of local offices can be 
found on-line at: http://www.colorado.gov/cs/Satellite/CDHS-
Main/CBON/1251590215770 

For questions about Medicaid or to find a local office to apply for 
Medicaid, Colorado residents can contact the Medicaid customer 
service information toll-free line (Se Habla Espanol): 1-800-221-
3943, TTY users can call: 1-800-659-2656.
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Do I Qualify for Medicare or Medicaid?

Medicare

If you win your claim and qualified for SSDI, you will also 
automatically qualify for Medicare.

Medicare is a federal government funded insurance program, 
which is usually only available once you reach the retirement age.  
It has lots of savings, provider options, medication plans, etc.

There is a two-year waiting period for Medicare eligibility.  This 
waiting period starts from the date you were found disabled.  
So, if you were found disabled two years ago or earlier, you are 
now eligible for Medicare. 

Apply for Medicare as soon as you are eligible, unless you have 
private insurance and want to continue to use that.

You can apply for Medicare online at:
 https://secure.ssa.gov/iCLM/rib 

If you do not wish to apply online you can make an appointment 
by calling Social Security at 1-800-772-1213 (TTY 1-800-325-
0778), between 7 a.m. and 7 p.m., Monday through Friday.

Medicaid

Colorado Medicaid is public health insurance for low-income 
families, children, pregnant women, persons who are blind 
or persons with disabilities and the elderly, who are Colorado 
residents. 

If you qualify for even $1 of SSI benefits, or if you make less 
than $15,000 a year and reside in Colorado, you also qualify 
for Medicaid.  If you are already on Medicaid and you win your 
disability claim, you will automatically stay on Medicaid.

If you win your claim and qualify for Medicare, you should still 
apply for Medicaid if you qualify because there are many savings 
programs and co-pay reduction or exemption programs under 
Medicaid that you can use with your Medicare insurance.

To apply for Medicaid, fill out the application and apply for the 
Medical Assistance Programs for Adults and Individuals with 
Disabilities.  You can print the application form on-line at: 

http://www.colorado.gov/cs/Satellite/HCPF/
HCPF/1251567068887  

You can obtain a hard copy of the application and submit the 
application at a Medicaid office.  The list of local offices can be 
found on-line at: http://www.colorado.gov/cs/Satellite/CDHS-
Main/CBON/1251590215770 

For questions about Medicaid or to find a local office to apply for 
Medicaid, Colorado residents can contact the Medicaid customer 
service information toll-free line (Se Habla Espanol): 1-800-221-
3943, TTY users can call: 1-800-659-2656.
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• 1616 Champa St., # 400, Denver, CO 80202
 (303) 844-5208

• 13151 W Alameda Pkwy., Lakewood, CO 80228
 (800) 772-1213

• 14280 E Jewell Ave., Suite 250, Aurora, CO 80012
 (866) 931-9965

• 8000 Southpark Lane, Littleton, CO 80120 
 (800) 772-1213

• 7520 Grant Pl., Arvada, CO 80002
 (303) 424-9961

• 4949 Pearl East Cir., Suite 101, Boulder, CO 80301
 (800) 772-1213

• 301 S Howes St., # 4th, Fort Collins, CO 80521
 (866) 336-7385

• 5400 W. 11th St., Suite A, Greeley, CO 80634
 (970) 353-2192

• 1049 N. Academy Blvd., Colorado Springs, CO 80909
 (719) 597-2770

• 3628 Citadel Dr. N., Colorado Springs, CO 80909
 (719) 574-9279

• 115 N. 10th St., Canon City, CO 81212
 (719) 275-7848

• 3769 Parker Blvd., Pueblo, CO 81008
 (719) 545-9248

Main soCial seCuriTy fielD offiCes
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Q: How long does it take to obtain Social Security disability benefits?

A: Applying for Social Security benefits can be a long and frustrating 
process.

Social Security is experiencing long delays in processing cases, leaving some 
individuals waiting for up to two years before they receive a hearing and 
a decision on their claim.  It can take another year or more to process an 
appeal after a hearing.  We understand how these delays can affect your life.  
At McDivitt Law we move proactively and advance your case as quickly as 
the system will allow, but it can still be a long process.

The time that it will take varies from case to case; however, on average, the 
process typically takes 6-18 months.  General time frames are:  

• It takes about 2-6 months for an initial decision (most claims will be 
denied at the initial level).

• It takes about 6-12 months to receive a hearing date after your initial 
denial.

• It takes about 1-2 months to receive a decision from the Judge after 
your hearing.

• If you win your claim, it takes 1-2 months to receive your monthly 
payments.

• If you win your claim, it takes about 2-6 months to receive your back 
due benefits.

• If you do not win your claim at the hearing level, it will take about 12-
18 months to appeal your case to the Appeals Council.

• If you do not win your claim at the Appeals Council, it will take about 
12-24 months to appeal your case to the District Court

frequenTly asKeD quesTions
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Q: Will I have to fill out any forms before my hearing?

A: Yes.  During the initial determination and hearing process, Social 
Security and the Judge will send forms that must be completed.  You 
need to complete these as soon as possible and send them to McDivitt.  
Your claim can be denied at the initial level if you do not turn these 
forms in within the time requested.  These forms usually include 
questions related to your recent medical treatment, medications you 
are currently taking, descriptions about your past work, etc.  If you 
have any questions about the forms, your Case Manager can assist 
you in completing them.

Q: What will McDivitt do to prepare my case?

A: We will assist you through all levels of the disability process, from 
the initial filing, to the hearing, to the appeals process.  We will make 
sure your case is properly developed for the hearing process, that 
your medical records have all been submitted, and that all necessary 
forms are filled out.  An attorney will be assigned to your case to take 
you to the hearing.  Your Attorney will discuss your case with you in 
depth prior to your hearing and prepare you for what to expect at your 
hearing.

Q: Should I telephone my Case Manager or the assigned attorney 
to my case whenever I see a doctor?

A: No.  Your Medical Journal is a tool we have given you to keep 
track of doctor’s appointments, medications, hospital visits, etc.  As 
we prepare for your hearing, we will request to view your Medical 
Journal regarding the medical care you have received.
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Q: Under what circumstances should I telephone my Case Manager or 
Attorney?

A: We welcome your calls at any time, although there probably will be little 
need to discuss your case on a regular basis.  Your Case Manager will contact 
you whenever there is a need to update your medical records, fill out a form 
for Social Security, or when your hearing is scheduled.  Most of the work we 
do on your case involves reviewing your medical records, checking on the 
status of your case, and other day-to-day administrative tasks, which we take 
care of for you so you do not have to worry.  However, please contact us if 
one of the following things happens:

• There is a dramatic change in your condition – better or worse

• Your doctor gives you a new diagnosis of your medical condition

• You are hospitalized

• You go back to work

• You change your address, telephone number and/or emergency con-
tact

• Someone from SSA contacts you

• You get a letter from SSA that you do not understand

• You get a Notice of Hearing without first getting a letter from McDivitt 
telling you the date of your hearing

• You get a form from the Judge to be completed by your doctor

• Any time you have a question or concern about your case

Q: What is Social Security Disability Insurance (SSDI)?

A: SSDI is a Federal program designed to provide benefits to individuals who 
can not work as the result of a disability.  Eligibility for SSDI is not based on 
your income.  It is based on having paid Social Security, or FICA, taxes.
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Q: What is Supplemental Security Income (SSI)?

A: Supplemental Security Income is a federal program designed to provide 
disability benefits to individuals who are not insured for benefits under the 
Social Security system.

Individuals eligible for SSI must be found disabled by SSA and must 
also meet Federal Resource limits.  The 2013 SSI Resource Limit for an 
individual is $3,000.  SSA will thoroughly evaluate an individual’s income 
and resources to determine if the individual is eligible for SSI benefits.  If 
you are found to be disabled under SSI, the benefit amount is capped at 
$710/mo. for an individual and $1,066/mo. for a couple, as of 2013.

Q: How do I know if I am eligible for SSDI benefits?

A: In order to be eligible for SSDI benefits, you must have paid FICA taxes 
for 5 out of 10 years before you became disabled.  The requirements for 
younger workers are less strict.  You must also have a disability severe 
enough to meet Social Security’s definition.  Social Security defines 
disability as an inability to engage in substantial gainful activity due to a 
severe medically determinable impairment.  This means that you would be 
unable to perform any job in the national or regional economy on a full-
time basis due to your medical conditions.

In reaching this determination, SSA will consider an individual’s age, 
education, past work experience and skills, as well as all exertional and 
non-exertional limitations. In order to show an individual is disabled, we 
must prove that you have a serious medical condition that prevents you 
from performing any job you performed in the last 15 years or any other 
job in the national economy, on a full-time, continuous and sustained 
basis.
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Q: When will I be paid by Social Security?

A: After a decision is made by Social Security your case file will go back 
to the local office for processing.  This process usually takes about 45-
60 days.  If SSA needs any additional information, such as to see your 
original birth certificate or direct deposit information, they will contact 
you directly. 

Q: Does my SSDI benefit amount ever change?

A: Social Security earnings are subject to yearly cost of living adjustments 
(COLA).  These adjustments are set by the federal government and will 
adjust (increase) your payments according to yearly inflation.

Q: Why doesn’t my SSDI payment go all the way back to when I first 
stopped working?

A: Social Security only pays back one year from the date of filing. So, 
if you stopped working in 2009 but waited to file your application until 
November of 2013, payment is only going to be retroactive back to 
November of 2012, even if the onset date is much earlier.

Q: How much back pay can I receive under SSI?

A: You can only receive back pay benefits from the date you file your SSI 
claim, even if you are found disabled before the date you filed your claim.
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Q: I have been receiving Workers’ Compensation Payments.  Will Social 
Security deduct that amount from my SSDI checks? Why?

A: Yes.  Social Security can take an offset for Workers Compensation benefits 
received by the claimant.  Social Security may also take an offset for other 
public disability benefits received, such as state disability benefits.  Veteran 
benefits are generally not offset, with some exceptions.  Calculation of the 
Social Security offset of public disability benefits occurs before the payment 
is disbursed to you.  The offset of other public benefits prevents the claimant 
from double or triple dipping into multiple public benefit programs.

Q: What will happen to my SSDI or SSI benefits when I reach retirement 
age?

A: The original retirement age for people retiring is age 65.  Because of longer 
life expectancies, the Social Security law was changed in 1983 to increase 
the full retirement age in gradual steps until it reaches age 67.  The benefit 
amount you will receive in Social Security Retirement payments is based 
on earnings averaged over your working career.  If you are on SSDI, you 
will not be penalized for the years that you did not work and pay into Social 
Security because once you are found disabled, your earnings record is frozen.  
The amount of the disability benefit will be the same as a full, unreduced 
retirement benefit.  If a person is receiving SSDI benefits when they reach full 
retirement age, those benefits will be automatically converted to retirement 
benefits.

If you receive SSI only benefits, your retirement benefits will begin and your 
SSI benefits will either end or be adjusted to reflect your new income from 
your retirement benefits.
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Q: I have been receiving early retirement benefits since age 62, what 
will happen if I am awarded disability benefits?

A: An individual is eligible to apply for early retirement benefits when they 
turn 62.  Since Social Security will be paying that to you for a longer period 
of time, the payment for early retirement is less than what you would have 
received at full retirement age.  Unless you become eligible for an alternative 
Social Security benefit, this reduced amount continues even after reaching 
full retirement age.  If you are receiving early retirement benefits and then 
become eligible for Social Security Disability benefits, the payment converts 
to the Social Security Disability benefits payment, the amount you would 
receive at your full retirement age.

Q: How long will I receive SSDI or SSI benefits?

A: Disability benefits will generally continue as long as your medical 
condition has not improved and you cannot work.  Benefits will not 
necessarily continue indefinitely, as you may experience improvement in 
your medical condition such that you can return to work.  Social Security 
may conduct a Continuing Disability Review to make sure you are still 
disabled.  If this occurs, SSA will request updated medical records to see if 
your condition has improved so that you can return to work.

Q: I have been found disabled by Social Security under SSDI, when will 
my Medicare benefits begin?

A: An individual receiving SSDI is eligible for Medicare benefits 24 months 
after they become eligible to begin receiving SSDI benefits.  This means that 
Medicare will begin 24 months from the date listed on the Notice of Award 
as the date on which the individual was found disabled.
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Q: Will my family be eligible for coverage under Medicare?

A: No, family members and dependents are not eligible for or are covered 
under Medicare benefits.

Q: Will I be eligible for Medicaid benefits?

A: Medicaid benefits are State administered based on Federal standards or 
eligibility.  In general, you must meet income and resource requirements 
based on the Federal poverty level and/or be classified as an eligible 
individual based on disability or other classification.  Medicaid benefits may 
be available for children depending on the family circumstance.

NOTE: In 2013, the Colorado Legislature voted to expand Medicaid under 
the Affordable Care Act and beginning in 2014, any individual making less 
than $15,000 a year in income will be automatically eligible for Medicaid, 
regardless of a finding of disability.

Q: I have been awarded SSDI or SSI, what happens if I return to work?

A: Once awarded benefits, you are required to report a return to work to 
SSA, no matter how little you may be earning.  Social Security will then 
assess your eligibility to engage in a trial work period.  If you make too 
much money, over the Substantial Gainful Activity level for too long, you 
may lose your eligibility for disability.

Q: What happens if I experience improvement in my medical 
condition?

A: If you are awarded benefits, and if you experience improvement in your 
medical condition such that you have been released to return to any type 
of work or you do return to work, you are required to report this change 
to Social Security.  If you do not report this change to SSA and during a 
Continuing Disability Review are found to no longer be disabled, SSA will 
charge you the amount of the overpayment you received in monthly benefits.
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ACTIVITIES OF DAILY LIVING (ADL’S):  Things you tend to do on a 
regular basis, such as dressing, bathing, grooming, hygiene, house 
cleaning, shopping, cooking, driving, using the phone or computer, 
paying bills, or taking care of children.  A Judge will often use evidence 
of your ability or inability to do these activities as evidence of an ability 
or inability to do a full-time job.  It is very important that you do not 
exaggerate your inability to do ADL’s, or say that you can perform all 
ADL’s if you are actually having difficulties with them, because a Judge 
may use any exaggerations or inconsistencies as evidence that you are 
not being truthful or are exaggerating. 

ADMINISTRATIVE LAW JUDGE (ALJ):   A Judge who works for the 
Social Security Administration in the Office of Disability Adjudication & 
Review (ODAR).  If you are denied disability when you first apply, you 
have the right to challenge that denial at a hearing before an ALJ.  You 
have a right to present evidence and have a lawyer represent you at that 
hearing.  

ALLEGED ONSET DATE (AOD):  The date on which you are claiming 
you became unable to work due to a physical and/or mental impairment.  
If you go back to work and make too much money, this date may have 
to be changed. Additionally, if there is not enough medical evidence to 
prove you were disabled by this date, your Attorney may recommend 
changing your AOD.

APPEALS COUNCIL (AC):   If you disagree with the ALJ’s decision, 
you can appeal to the Social Security Appeals Council.  AC appeals do 
not require a hearing.  Ordinarily, you must appeal to the AC before 
appealing to a federal court.  Appeals to the AC usually take a year 
or more to resolve.  Only a small percentage are granted.  The AC will 
award your appeal if it finds the Judge made enough errors in your case 
or if new evidence needs to be considered by the Judge.  If you win your 
appeal, you usually have to attend a new hearing before the same ALJ.     

glossary of TerMs
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CONSULTATIVE ExAMINATION (CE):   Applicants who appear to have 
a severe physical or mental impairment, but do not have much medical 
treatment, are often required to attend a medical or psychological 
Consultative Examination at the government’s expense.  These one-time 
examinations typically last less than an hour, often less.  It is important 
to attend these scheduled examinations, to put your best effort forward 
during the examination, and not to lie or exaggerate about your conditions 
at the examination.  Your claim may be denied if you miss your scheduled 
examination. 

DATE LAST INSURED (DLI):  The date on which your coverage for 
disability insurance protection expires.  It applies in Title II (including SSDI) 
claims only.  Your DLI is calculated based on the amount of taxes you paid 
to Social Security when you were working and when you stopped working. 
To recover SSDI benefits, you must prove you became disabled prior to your 
DLI.  If you cannot do this, you must earn additional social security credits 
to obtain a new DLI to be eligible for Title II benefits.  Old DLI’s due to non-
payment of Social Security taxes by self-employed claimants can create an 
obstacle to receiving disability benefits. 

ExERTIONAL LEVEL:  To prove you are disabled, you must prove you 
cannot work any job. In order to determine what kind of job you may 
or may not be able to do, Social Security will decide what exertional 
level you can likely perform at, based on your medical evidence. Social 
Security divides all work into five different exertional levels:  very heavy, 
heavy, medium, light and sedentary.  Each exertional level has its own 
requirements based on the ability to sit, stand, walk, lift, carry, etc.   

Sedentary Work.  Work that involves lifting no more than 10 pounds at a 
time and occasionally lifting or carrying articles like docket files, ledgers, 
and small tools.  Although sedentary jobs involve sitting, they also require 
a certain amount of walking and standing to carry out job duties.  Jobs are 
sedentary if they require occasional walking and standing, provided other 
sedentary criteria are met.  Because sedentary occupations may require 
occasional standing and walking, the actual periods of standing or walking 
should generally total no more than about 2 hours of an 8-hour workday.  
Most unskilled sedentary jobs require good use of the hands and fingers for 
repetitive hand-finger actions.  
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Light Work.  Work that involves lifting no more than 20 pounds at a time 
and frequent lifting or carrying of objects weighing up to 10 pounds.  Since 
frequent lifting or carrying requires an individual to be on his or her feet up 
to two-thirds of a workday, the full range of light work requires standing or 
walking for a total of approximately 6 hours of an 8-hour workday.  Light work 
also applies to jobs involving sitting most of the time with some pushing and 
pulling of arm-hand or leg-foot controls requiring greater exertion than in 
sedentary work.   

Medium Work.  Work that involves lifting no more than 50 pounds at a 
time and frequent lifting of objects weighing up to 25 pounds.  A full range 
of medium work requires standing or walking for a total of approximately 6 
hours in an 8-hour workday.  Medium work generally requires only use of 
the arms and hands to grasp, hold, or turn objects, rather than repetitive 
fingering.  

Heavy Work.  Work that involves lifting objects weighing no more than 100 
pounds and frequent lifting or carrying of objects weighing up to 50 pounds.

Very Heavy Work.  Work that involves lifting objects weighing more than 
100 pounds at a time and frequent lifting or carrying of objects weighing 50 
pounds or more. 

 

FREQUENTLY/OCCASIONALLY:  How often you can do something.  These 
terms typically appear in Residual Functional Capacity assessments or 
Functional Capacity Evaluations.  They describe the range of hours you 
can devote, off and on, to things such as lifting, carrying, reaching, etc.   
“Frequently” means occurring from one-third to two-thirds of the time during 
the workday.  “Occasionally” means occurring from very little up to one-third 
of the time.



52

FUNCTIONAL CAPACITY EVALUATION (FCE):  A form that a doctor or 
other medical provider fills out following an examination that specifies 
the limits of your work-related exertional and non-exertional activities, 
such as ability to sit, stand, walk, lift, reach, and grasp.    Mental FCE’s 
are usually separate forms completed by a medical doctor, psychologist, 
or therapist. If your Attorney requests that you attempt to get an FCE 
form filled out, you always want to try and get a doctor to fill out the form 
(instead of a PA, RN, NP, LCSW, physical therapist, etc.) because a Judge 
must give more legal weight to a doctor’s opinion then an opinion from 
someone who is not a doctor.  If you cannot get a doctor to fill out the 
form, then having a PA, RN, NP, LCSW, etc. fill out the form can be helpful 
for your case too. 

GRIDS:  There are a set of Social Security regulations officially called the 
“Medical-Vocational Guidelines” appearing as columns and rows, known 
as the “grids”.  The grids can require Social Security to find you disabled if 
you meet certain requirements related to your age, education, skills, and 
residual functional capacity.  The grids apply only for individuals who are 
over 50 years of age.  Under the grids, if you cannot physically do the work 
you used to do, even if you could physically perform an easier job such as 
a sedentary job, you can still be found disabled. 

LISTINGS:  Social Security regulations that list medical conditions and 
their related symptoms or medical criteria.  If you have one of these listed 
conditions and your medical records show these symptoms or medical 
criteria, you can be found disabled under these regulations.  The Listings 
are usually applied when the symptoms of your impairments are very 
severe. 

MEDICAID:  A joint federal and state health insurance program for people 
who are disabled, elderly, or those with children, and who have very 
limited incomes and assets.  Medicaid programs vary from state to state.

 

MEDICAL-VOCATIONAL GUIDELINES:  See “GRIDS”
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MEDICARE:  The federal health insurance program for people who are 65 
and older or for those who are receiving SSDI.

MENTAL RESIDUAL FUNCTIONAL CAPACITY (MRFC):   This is a 
description of what an individual can do in a work setting on a regular 
and continuing basis, even with mental limitations and restrictions.  The 
MRFC considers your ability to understand, carry out, and remember 
complex and simple instructions, and to respond appropriately to 
supervision and coworkers, and to respond appropriately to work 
pressures.  Social Security will decide what your MRFC is based on your 
medical evidence and then determine if there are any jobs you can perform 
based on your MRFC.

MEDICAL SOURCE STATEMENT (MSS):    A statement from one of your 
treating doctors about what you can still do despite your impairments and 
the medical basis for any limitations.  This can be the same thing as a 
Functional Capacity Evaluation.  

NON-ExERTIONAL IMPAIRMENT:  Impairments other than those that 
affect your ability to sit, stand, walk, lift, carry, push, or pull.  Non-
exertional impairments include mental impairments, the ability to make 
postural changes such as stooping, crouching, crawling, kneeling, the 
ability to use your upper extremities, such as fingering, handling and 
reaching, and the ability to use your senses.  

OFFICE OF DISABILITY ADJUDICATION & REVIEW (ODAR):   The part 
of the Social Security Administration that conducts hearings on Social 
Security claims that have been denied.  This is not the same agency – 
Disability Determination Services – that denied the initial application or 
denied the request for reconsideration (not applicable in Colorado). 

PAST RELEVANT WORK:   Full time work you performed during the 
last 15 years where you made over a certain dollar amount, called the 
Substantial Gainful Activity level.
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QUARTERS OF COVERAGE:  To qualify for Social Security Disability 
Insurance (SSDI), you need enough quarters of coverage.  These Social 
Security credits are earned by doing a certain amount of work and paying 
a certain amount of taxes into the Social Security system over a period of 
time.

RESIDUAL FUNCTIONAL CAPACITY (RFC):  This is a description of what 
you can physically do in the workplace, even with your impairments.  
Your RFC is the most you can perform on a regular basis, physically and 
mentally.  Social Security will decide what your RFC is based on your 
medical evidence and then determine if there are any jobs, including your 
past jobs, that you can perform based on your MRFC.

SEQUENTIAL EVALUATION:  The five-step process that is always used 
to determine whether you are disabled.  Step one asks whether you 
have done any substantial gainful activity (meaning whether you have 
worked and made over a certain dollar amount) since the date you are 
claiming you were disabled.  If you have, you are not disabled.  Step 
two asks whether you have a severe impairment, meaning a medically-
proven impairment that interferes with your ability to work.  If you do 
not, you are not disabled.  Step three asks whether you meet or equal 
the requirements of any of the Listings.  If you do, you are disabled.  Step 
four asks whether you can perform your past relevant work.  If you can, 
you are not disabled.  Step five asks whether you can perform any other 
type of work.  If you can, you are not disabled.

 

SEVERE IMPAIRMENT:  An impairment or combination of impairments 
that significantly limits an individual’s physical or mental ability to do 
basic work activities necessary to do most jobs. 
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SOCIAL SECURITY DISABILITY INSURANCE (SSDI):  A disability 
insurance program operated by the Social Security Administration that 
provides monthly benefits to the disabled.  Eligibility is based on disability 
and a history of paying social security taxes (which are identified on 
paychecks as “FICA” taxes).  In essence, SSDI is the Social Security 
pension you would have received if you had been able to work until 
retirement age.  Compare SSDI to Supplemental Security Income (SSI) 
which is welfare based income for the disabled.  After receiving benefits for 
two years, SSDI recipients are eligible for Medicare.  SSDI recipients can 
also receive SSI, but can never receive more than the most generous of the 
two programs:  being eligible for both does not necessarily increase your 
monthly check.

SPECIFIC VOCATIONAL PREPARATION (SVP):  This is used to determine 
the “skill level” required for a job, on a scale of 1-10.  The SVP number 
relates to the number of months required to learn the techniques, acquire 
information, and develop the facility needed for average performance of a 
job.  Social Security uses the SVP to determine what skill level you worked 
at in your past jobs, as well as what skill level you can likely currently 
perform.

  

SUBSTANTIAL GAINFUL ACTIVITY (SGA):  SGA is the technical definition 
SSA uses for what most people call work or employment.  In general, if 
you are working at the level of SGA ($1,070 a month in 2014), you are 
not eligible for Social Security disability benefits no matter what your 
impairment.  Exceptions exist for seasonal work, sheltered work, and 
unsuccessful work attempts.

SUPPLEMENTAL SECURITY INCOME (SSI):  A cash assistance program 
administered by the Social Security Administration based on disability, 
age, and financial need.  SSI does not require any work history.  It pays 
less than SSDI.  SSI recipients are ordinarily eligible for Medicaid.
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TICKET TO WORK:  A Social Security program that allows people receiving 
disability to work while still receiving disability benefits.  The goal is to 
provide an incentive for those workers who might be able to return to the 
work force after a period of disability.  

TITLE II:  The part of the Social Security Act that covers Social Security 
Disability Insurance (SSDI), among other programs.  Often used 
interchangeably with SSDI, although Title II includes other programs.

TITLE xVI:  The part of the Social Security Act that covers the 
Supplemental Security Income (SSI) program, and other related programs. 

UNSUCCESSFUL WORK ATTEMPT:  Work lasting up to six months that 
you had to stop or had to drop below SGA levels because of your disability.  
Unsuccessful work attempts do not count as SGA, and will not prevent you 
from being found disabled.  

VOCATIONAL ExPERT (VE):  An expert witness who testifies at your 
hearing about potential jobs you may or may not be able to perform based 
on “hypotheticals” the Judge gives at your hearing.  The “hypotheticals” are 
questions the Judge creates about an imaginary individual who has your 
same age, work experience, and education, combined with a set of physical 
and/or mental limitations that the Judge may decide you have after the 
hearing.  Because the Judge is not an expert in job availability, he/she 
uses the VE’s testimony to figure out if there would be jobs available based 
on the physical and/or mental limitations the Judge determines were 
proven at the hearing or by the medical evidence.  

WAITING PERIOD:  If you win your claim for Social Security Disability 
Insurance (SSDI or Title II) benefits, there is a five full calendar month 
waiting period in which you will not receive any back pay benefits.  If you 
are found disabled more than five full months before the date you filed your 
claim, you will receive the full year of back pay because the waiting period 
starts from the date you are found disabled.  There is no waiting period for 
Supplemental Security Insurance (SSI or Title XVI) benefits.  
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Our regular business hours are Monday through Friday, from 8:00 a.m. 
to 5:00 p.m.  Our office is closed for most major holidays.

You can call and leave a voicemail message for any team member after 
hours.

Any McDivitt Law Firm phone number you use will connect you to our 
firm.  Here are our phone numbers:

• Colorado Springs: (719) 471-3700

• Denver: (303) 426-4878

• Pueblo: (719) 542-3700

• Toll Free: (800) 530-8804

Any McDivitt Law Firm fax number you use will send your documents to 
our firm.  Here are our fax numbers:

• Colorado Springs: (719) 471-9782

• Denver: (303) 426-4878

• Pueblo: (719) 542-3701

You may also e-mail any of our team members by e-mailing them at: 

•	 Team	member’s	letter	of	their	first	name	+	their	last	name	+																										
@mcdivittlaw.com

•	 Example:	John	Smith’s	e-mail:	jsmith@mcdivittlaw.com

MCDiviTT law firM 
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